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Gout of Appeals of the District of Columbia. 

No. 3705. 

D. Morgan, Appellant, 

vs. 

£. B. Dban. 

a Supreme Court of the District of Coliixnfaia/ 

At Law. 

No. 63836. 

E. B. Dean, Plaintiff, 

vs. 

D. Morgan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the C^ty of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the abov^ntitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed June 23,1920. 

In the Supreme Court of the District 9 f Columbia. 

At Law. 

No. 63835. . 

E. B. Dean, Plaintiff, 
vs. 

D. Morgan, Defendants 
District of Columbia, To wit: 

Your Complainant E. B. Dean, being first duly sworn according to 
law, states that he is entitled to the possession of the premises known 

1—3706a 
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as Apartment #3, in the Cvrano Apartment House, #1826 M 
Street, Northwest, located in the District of Columbia, and that the 
same is unlawfully detained from him and held without right by the 
defendant D. Morgan, to whom the complainant had heretofore 
rented the said premises as a monthly tenant and whose tenancy and 
estate has been determined by the service of a due notice to quit), 
and the determination by the Kent Commission of the District of (V 
lumbia as to the accuracy and sufficiency of the statements set forth 
in such notice, and as to the good faith of such demand and as to the 
service of said notice, copy of which is hereto attached. 

Complainant therefore prays that a Summons be issued, command¬ 
ing the defendant to appear and show cause why judgment should 
not be given against him for the restitution of the possession of said 
premises, and costs of this suit. 

E. B. DEAN. 

Subscribed and sworn to before me this 4th day of June A. D. 
1920. 

[notarial seal.] MARY A. SHAW, [seal.] 

Notary Public. 


Summons in the Municipal Court. 


The President of the United States to the defendant, D. Morgan, 

Greeting: 

You are hereby summoned to appear in this Court on the 16 day 
of June A. D. 1920, at 10 o’clock A. M., to answer the plaintiff’s com¬ 
plaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath hlod herein by said plaintiff E. B. Dean 
and costs of this suit; and in case of your failure so to appear and an¬ 
swer, the suit will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this 4 day of June 
A. D. 1920. 

1.00 Pd. Clerk. 

BLANCHE NEFF, [seal.] 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 


Marshal*s Return. 


Summoned the Deft. 


6/5,1920. 


MAURICE SPLAIN, 

17. S, Marshal, 
By J. F. GETTINGS, 

Deputy Marshal. 
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Judgment. 


June 16,1920. 


Judgment for plaintiff for possession of the within described prem¬ 
ises after trial with costs. 


R. H. TERRELL, 

Judge. 


3 Certificate of Municipal Court on Appeal. 


4^ 4c 4c 


1 ^ 


Date. 


Proceedings. 


1920. 


June 

4. 

ti 

4. 

it 

5. 

(t 

4. 

(t 

16. 

if 

16. 

<< 

18. 

u 

22. 


Attorney for plaintiff:-. 

Attorney for defendant: Geo. E. Edelin. 

Sworn complaint and copy issu^. 

Summons and copy issued. Summons returnable June 16, 
1920, at 10 A. M. 

Summons returned “Personal service.’’ 

Findings of Rent Commission filed. 

Trial and contest. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. 

Appeal, undertaking on, filed and approved with the Fi¬ 
delity and Deposit Co. of Md. as surety. 

Certificate of Appeal and all papers in case filed with Clerk 
of Supreme Court, D. C., and Appellant notified. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 


Witness, the Honorable Judges of said Court this 22nd day of 
June, A. D. 1920. 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 


Memorandum. 

May 26, 1921.—Jury sworn; verdict for plaintiff for possession of 
property claimed & damages assessed at $30.00 per month from June 
16" 1920. 
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4 Supreme Court of the District of Columbia. 

Wednesday, June 15, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Siddons, 
presiding. 

♦ ♦♦♦♦♦♦ 

Justice Bailey. 

Upon consideration of the defendant’s motion for a new trial, it is 
considered that the same be, and hereby is overruled, and judgment 
on verdict ordered: Therefore it is considered that the plaintiff re¬ 
cover possession of premises known as Apartment No. 3, in the 
Cyrano Apartment House, 1826 M St. N. W. City of Washington, 
District of Columbia, and that the plaintiff recover against the de¬ 
fendant and the Fidelity & Deposit Company of I^ryland, his 
surety, the sum of ($360). Three hundred and sixty dollars interven¬ 
ing rent and damages, together with his costs of suit to be taxed by 
the Clerk, and have execution thereof. 

Appeal noted by the defendant and Supersedeas fixed at $750.00. 

Memorandum. 

June 15, 1921.—Undertaking on appeal (sup^sedeas) approved 
and hied. 


Supreme Court of the District of Columbia. 

Friday, July 1st, 1921. 

S^ion resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

By Judge Bailey. 

The parties come now by their respective attorneys of rec- 
5 ord and submitting to the Court the Bill of Exceptions taken 
at the trial of this cause, pray that the same be signed and 
made of record nunc pro tunc, which is hereby accordin^y done. 

Assignment of Errors. 

Filed July 14, 1921. 

1. The Court erred in refusing to admit evidence to show that the 
relationship of landlord and tenant has not existed and does not 
exist between the plaintiff and the defendant. 
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2. The Court erred in refusing to admit evidenpe to prove that the 
plaintiff does not desire possession of the premises in controversy for 
nis own use and occupancy, or for the use and occupancy of his wife, 
children or other dependents or for the purpose of tearing down the 
same immediately to erect new rental property. 

3. The Court erred in holding the determination of the Rent Com¬ 
mission of the District of Columbia to be final. 

4. The Court erred in directing a verdict for the plaintiff for pos¬ 
session because: 

(a) The plaintiff did not prove and failed to introduce any evi¬ 
dence tending to prove that the plaintiff is or was defendant’s land¬ 
lord. 

(b) Tlie plaintiff did not prove and did not introduce any evi¬ 
dence tending to prove that he served a notice to quit upon the de¬ 
fendant as prescribed by law. 

(c) The plaintiff did not prove and did not introduce any evi¬ 
dence tending to prove that the notice set forth in the deter- 

6 miuation of the Rent Commission is the same notice upon 
which the instant suit is based. 

(d) The plaintiff did not prove that the notice alleged in the 
Rent Commission complaint was legally sufficient upon which to base 
an action for possession. 

(e) The plaintiff did not introduce the alleged notice to quit in 
evidence nor did he in any manner prove the same except by what is 
set forth in the determination of the Rent Commission. 

(/) The plaintiff did not introduce any evidence to show the 
nature of the tenancy alleged to exist between plaintiff and defend¬ 
ant. 

(ff) Substantially the only evidence adduced by plaintiff, so far 
as the possessory feature of the action was concerned was the proof 
of the determination of the Rent Commission. 

GEORGE E. EDELIN, 
Attorney for Defendant. 


Designation of Record. 

Filed July 14, 1921. 

4i 4c ♦ 

The Clerk of the Court will please certify the following pleadings 
and papers in the above entitled case to the Court of Appeals of the 
District of Columbia. 

1. Complaint and Summons of Municipal Court. 

2. Certificate of Municipal Court on Appeal. 

3. Memorandum of Verdict. 

4. Judgment of Supreme Court of the District of Columbia. 

5. Appeal noted in open court and undertaking on appeal ap¬ 

proved and filed. 

7 6. Bill of exceptions submitted and approved. 

7. Bill of exceptions. 
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8. Assignment of errors. 

9. This designation. 


GEORGE E. EDELIN, 

A Homey for Defendant. 


8 . Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: . 

I, Morgan H. Beach, Gerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63835 at Law, wherein E. B. 
Dean is Plaintiff and D. Morgan is Defendant, as the same remains 
upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of July, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

E. W. 


9 In the Supreme Court of the District of Columbia. 

Law. No. 63835. 

• $ 

E. B. Dean, Complainant, 
vs. 

Decatur Morgan, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case on the 2d day of 
June, 1921, before Honorable Jennings Bailey, an Associate Justice 
of the Supreme Court of the District of Columbia, and a jury regu¬ 
larly impanelled and sworn to try the issues pending between the 
plaintiff and the defendant, the plaintiff to maintain the issues 
on his part produced — a witness, E. B. Dean, the plain¬ 
tiff, who testified that he was the plaintiff, that the de¬ 
fendant was the occupant in possession of the premises in con¬ 
troversy, apartment 3 in the Cyrano, 1826 M Street, Northwest, 
in the City of Washington, District of Columbia; that the defendant, 
Decatur Morgan, had been in possession of the said apartment for 
several years past; that the plaintiff instituted a proceeding against 
the defendant before the Rent Commission of the District of Colum¬ 
bia ; that the Rent Commission of the District of Columbia rendered 
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its determination' in the matter, said determination holding that the 
plaintiff was entitled to the possession of the apartment. 

That thereupon counsel for plaintiff introduced in evidence the 
finding of the Rent Commission which finding reads as follows: 

Before the Rent Commission of the District of Columbia. 

No. 993. 

E. B. Dean, Complainant, 

vs. 

D. Morgan, Defendant. 

“The above-entitled case coming on to be heard, and having been 
submitted to the Commission, by the respective parties, upon the 
pleadings and the evidence, and having been duly considered, the 
Commission, this second day of June, A. D. 1920, finds and deter¬ 
mines as follows: 

“1. That the complainant, E. B. Dean, is the bona fide owner of 
the property mentioned in this proceeding, known as the Cyrano 
Apartment House, No. 1826 M Street, Northwest, in the City 
10 of Washington, District of Columbia, and that said property 
is an apartment within the intent and meaning of the Act of 
Congress to regulate rents in said District, approv^ October 22, 
1919; 

“2. That the statement set forth in the thirty days’ notice to quit 
Apartment No. 3, in said Apartment House, served by the complain¬ 
ant on the defendant, D. Morgan, the occupant of said apartment, is 
accurate and sufficient; 

“3. That the said thirty days’ notice to quit was duly and legally 
seized upon the said defendant on the second day of April, 1920; 
and 

“4. That the demand of the complainant for possession of said 
apartment, for actual and bona fide occupancy by himself and his 
family, is made in good faith. 

“By the Commission: 

[seal.] JAS. F. oyster, 

A. LEFTWICH SINCLAIR, 

Commissioners y 

And thereupon the plaintiff to further maintain the issues upon 
his part joined, testifiea as to the rental value of the premises in con¬ 
troversy, but such testimony not being material or relevant to this 
Bill of Exceptions, the same is not set out further. 

On cross examination the following occurred, in substance: 

Question. Mr. Dean, do you desire the premises in controversy for 
your own use and occupancy? 
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By Mr. Wells: The question is objected to for the reason that the 
Rent Commission, by its determination, has found that the plaintiff’s 
demand for possession for his own use and occupancy is bona fide. 

By Mr. Edelin: If the Court please, I contena that the determina¬ 
tion of-the Rent Commission, in so far as the possessory feature of the 
Ball Rent Act is concerned, is not final. It is only prima facie and 
may be redetermined by a jury in this Court on trial. Those parts 
of the Ball Rent Act declaring the determination of the Rent Com¬ 
mission to be final relate only to the Rent regulatory features and not 
to the possessor^" features. It is for this reason that the question was 
asked the witness and for the purpose of having the jurj^ to determine 
whether or not the plaintiff’s demand for possession for his own use 
and occupancy is made in good faith. 

By the Court: The objection is sustained. 

By Mr. Edelin: I desire then to note an exception. 

Question. Mr. Dean, did you ever rent the premises in controversy 
to the defendant or did you ever or have you now any contract or 
agreement whatever with the defendant for the rental of the apart¬ 
ment? 

11 By Mr. Wells: The question is objected to because the de¬ 
termination of the Rent Commission is final. 

By Mr. Edelin: It is thought that the question is proper. We are 
proc^ing here in a summary landlord and tenant procedure under 
Action 20 of the Code. That Section provides who may maintain 
an action for possession. Before a summary landlord and tenant 
action may prevail the conventional relationship of landlord and ten¬ 
ant must exist. It may he that the Ball Rent Act gives the Rent 
Commission power to determine issues or disputes arising between 
the persons who do not stand in the conventional relationship of 
landlord and tenant. But that does not enlarge the jurisdiction of 
this Court. It is insisted that plaintiff must prove the relationship 
of landlord and tenant regardless of the Ball Rent Act before he can 
prevail here. 

By the Court: I sustain the objection. 

By Mr. Edelin: I note an exception. 

Thereupon the plaintiff to maintain the issue upon his part joined 
in the above-entitled cause gave in evidence the testimony of Elton 
Young as to the rental value of the premises in controversy but such 
testimony not being material or relevant to this Bill of Exceptions 
the same is not set out. 

Thereupon the plaintiff rested. 

The counsel for the defendant thereupon moved the Court to direct 
a verdict for the defendant on the ground that the plaintiff failed to 
prove the relationship of landlord and tenant between the plaintiff 
and defendant, and on the further ground that the plaintiff failed to 
prove the sen ice of a notice to quit as required by law, and further 
failed to prove that he desired possession of the premises for his own 
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me and ocoupancy or for the use and occupancy of his wife, children 
or other d^>endantR or for the purpose of tearing down the same to 
immediately erect new rental property thereon. 

The motion was overruled by the Court. 

Whereupon the defendant, Decatur Morgan, to maintain the 
nsues upon his part joined was sworn and testified that he was the 
defendant; that he resides at Apartment 3 the Cyrano, 1826 M Street, 
Northwest. 

12 Thereupon the following occurred, in substance: 

Question. Mr. Morgan, do you know E. B. Dean, the plaintiff in 
this case? Answer. I know him as having sued me for the posses¬ 
sion of the apartment. 

Question. Did you ever rent the apartment from Mr. Dean, or did 
you ever have or do you now have any contract or agreement what¬ 
ever with Mr. Dean in reference to the rental of this apartment? 

By Mr. Wells: I object. 

By Mr. Edelin: I still insist if your Honor please, that it is neces¬ 
sary for the plaintiff’s case to show that the conventional relationship 
of landlord and tenant exists between the parties and the purpose of 
my question was to prove that the relationship never did and does not 
now exist between the plaintiff and defendant. 

By the Court: The objection is sustained. 

By Mr. Edelin: I note an exception. 

Question. Has Mr. Dean said anything to you about desiring the 
possession of this apartment for his own use and occupancy? 

By Mr. Wells: I object. 

By Mr. Edelin: I want to show that the plaintiff does not desire 
the possession for his own use and occupation. 

By the Court: Objection sustained. 

By Mr. Edelin: I note an exception. 

Thereupon the defendant testified further but such testimony was 
only for the purpose of arriving at a fair rental for the use and occu¬ 
pation of the premises and, therefore, not set out here. 

Thereupon the defendant rested. 

Thereupon defendant renewed his motion for a directed verdict for 
the defendant upon the ground set forth before, which motion was 
denied by the Court. 


Cha/rge to the Jury, 

So much of the Court’s charge to the jury as is pertinent to this 
Bill of Exceptions was as follows: 

The Court: Gentlemen: You are directed to return a ver- 
13 diet for the plaintiff for the possession of the premises in con¬ 
troversy. 
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The rest of the Court’s charge had reference only to the ascertain¬ 
ment of a reasonable rental value for the use and occupancy of the 
premises. 

By Mr. Edelin: I wish at this time to note an exception to that 
part of the Court’s charge which directs a verdict for the plaintiff. 

Each and every of the exceptions in this Bill of Exceptions set 
forth was severally taken at the time of the ruling of the Court as 
hereinbefore set forth, before the jury retired and were severally al¬ 
lowed by the Court, and reference is hereby made to the same as 
though they were now severally and separately stated, and at the re¬ 
quest of counsel for the defendant this Bill of Exceptions is signed 
and s^ed and made a part of the record in this case nunc pro tunc. 

Witness my hand and seal this 6th day of July A. D. 1921. 

JENNINGS BAILEY, 

Justice, 

GEORGE E. EDELIN, 

Attorney for Defendant. 

I consent. ^ ^ 

A. COULTER WELLS, 

Attorney for Plaintiff, 

14 [Endorsed:] Law. No. 63835. E. B. Dean, Complain¬ 
ant, vs. Decatur Morgan, Defendant. Bill of Exceptions. 
George E. Edelin, Attorney for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3705. D. Morgan, appellant, vs. E. B. Dean. Court of .^peals. 
District of Columbia. Filed Aug. 13, 1921. Henry W. Hodges, 
clerk. 


(4650) 
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OCTOBER TERM, 1921. 


No. 3706. 


D. MORGAN, Appellant, 

V8, 

E. B. DEAN. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

The appellant was in possession, as a tenant, of apartment 
No. 3 in the Cyrano, No. 1826 M street northwest, in the 
city of Washington, District of Columbia. On the 23d day 
of June, 1920, the plaintiff-appellee instituted a suit in the 
Municipal Court for possession, stating in his complaint that 
he, the complainant, “had heretofore rented said premises 
(to the appellmit) as a monthly tenant and whose tenancy 
and estate has been determined by the service of a due notice 
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to quit, and the determination by the Rent Commission of 
the District of Columbia as to the accuracy and sufficiency 
of the statement set forth in such notice and as to the good 
faith of such demand and as to the service of said notice^^ 
(Record, page 2). 

After trial, judgment was entered for the plaintiff on June 
16, 1920 (Record, page 3). Whereupon appellant appealed 
to the Supreme Court of the District of Columbia, and on 
the 26th day of May, 1921, after, trial, a verdict was re¬ 
turned by the jury for the plaintiff for possession of the 
property (as directed by the Court) and damages at the 
rate of thirty ($30.00) dollars per month from June 16, 
1920 (Record, page 3). On June 15, 1921, a motion for a 
new trial was overruled and judgment entered on the ver¬ 
dict for the plaintiff (Record, page 4). From that judg¬ 
ment this appeal is prosecuted. 

Assignment of Errors. 


1. The Court erred in refusing to admit evidence to show 
that the relationship of landlord and tenant had not existed 
and does not exist between the plaintiff and the defendant. 


2. The Court erred in refusing to admit evidence to prove 
that the plaintiff did not desire possession of the premises 
in controversy for his own use and occupancy or for the 
use and occupancy of his wife, children, or other dependents 
or for the purpose of tearing down the same immediately to 
erect new rental property. 


3. The Court erred in holding the determination of the 
Rent Commission of the District of Columbia to be final. 


4. The Court erred in directing a verdict for the plaintiflF 
for possession because— 

(a) The plaintiff did not prove and failed to introduce 
any evidence tending to prove that the plaintiff is or was 
defendant’s landlord. 

(b) The plaintiff did not prove and did not introduce 
any evidence tending to prove that he served a notice to 
quit upon the defendant as prescribed by law. 

(c) The plaintiff did not prove and did not introduce 
any evidence tending to prove that the notice set forth in 
the determination of the Rent Commission is the same notice 
upon which the instant suit is based. 

(d) The plaintiff did not prove that the notice alleged in 
the Rent Commission complaint was legally sufficient upon 
which to base an action for possession. 

(e) The plaintiff did not introduce the alleged notice to 
quit in evidence, nor did he in any manner prove the 
same except by what is set forth in the determination of the 
Rent Commission. 

(/) The plaintiff did not introduce any evidence to show 
the nature of the tenancy alleged to exist between plaintiff 
and defendant. 

(g) Substantially the only evidence adduced by plaintiff, 
so far as the possessory feature of the action was concerned, 
was the proof of the determination of the Rent Commission. 
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ARGUMENT. 

The errors of law charged concern only that feature of the 
trial relating to the possessory feature of the action. 

Although there are many assignments of error cited, the 
points of argument can be grouped under three heads. 

I. Is THE DETERMINATION OF THE ReNT COMMISSION IN A 
LANDLORD-AND-TENANT CASE FINAL? 

Under this head may be grouped Assignments of Error 
Nos. 2 and 3. 

The Ball Rent Act is essentially a rent-regulatory law and 
determinations rendered by the Rent Commission in respect 
to rent regulation are executive or administrative. Conse¬ 
quently, they may be final. 

An analysis of the Act will show that in every section 
where the determination of the Commission is held to be 
final that section of the Act has reference ont}/ to this rent- 
regulatory feature. 

Simply as a means for enforcing the rent-regulation part 
is the possessory fea?ture of the Act, which is embraced only 
and entirely in Section 109 of the Act. That Section does 
not state the determination of the Commission to be final, 
nor does it state that the issues as to the possessory feature 
may not again be determined. This feature (possessory 
feature) is purely judicia-l in its nature and as such should 
be construed to allow parties litigant the right to again try 
this question in the courts even after the ruling of the Com¬ 
mission. Such determination of the Commission is merely 
prima facie, and the courts should only give it weight as a 
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rebuttal presumption of the right to possession. It is true 
that this Court has lately pronounced the determination of 
the Commission in the possessory action final, but it is not 
believed that the question has been presented squarely to the 
Court, as in this case. 

II. Is THE DETERMINATION OF THE ReNT COMMISSION 
CONCLUSIVE.^ 

Assignments of Error Nos. 46, 4c, 4d, and 4c may be in¬ 
cluded under this caption. 

The Ball Rent Act, in Section 109, gives the Rent Com¬ 
mission jurisdiction to settle disputes, which disputes are 
limited to three in number: 

‘Tf there is a dispute between the owner and the 
tenant (1) as to the accuracy or sufficiency of the 
statements set forth in such notice, (2) as to the good 
faith of said demand, or (3) as to the service of the 
notice, the matters in dispute shall be determined by 
the Rent Commission upon complaint as provided in 
Section 106 of this title.” Ball Rent Act, Section 
109. 

Does the Ball Rent Act entirely preclude a defendant from 
raising any defense whatever in an action brought upon a 
determination of the Rent Commission w’hich is not in¬ 
cluded in the three points above? 

Is the Municipal Court of the District of Columbia, 
and was the Supreme Court of the District of Colum¬ 
bia, before the recent change in its jurisdictional powers, 
only instruments for executing the determinations of the 
Rent Commission? Or are those courts tribunals wherein 
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a suitor may present defenses beyond the bounds of the strict 
limitations of the jurisdiction of the Ball Rent Act? There 
are certainly defenses in a landlord-and-tenant action other 
than the three classes enumerated above. May not a defend¬ 
ant have the benefit of these defenses? One of these, and 
one which most readily occurs to the mind, is to be found 
under the following caption and is one wherein appellant 
believes that the Supreme Court of the District of Columbia 
erred. 

III. Does the Ball Rent Act enlarge the jurisdic¬ 
tion OF THE Municipal Court? 

Section 20 of the District of Columbia Code, read in con¬ 
junction with the opinion of the Supreme Court of the United 
States in the case of Settlemier vs. Sullivan, 97 U. S., 444, 
provides that a suiiiniary action of landlord against tenant 
may be prosecuted in the Municipal Court only when the 
conventional relationship of landlord and tenant exists. It 
is contended that the Ball Rent Act does not enlarge this 
jurisdiction of the Municipal Court, and, regardless of the 
determination of the Rent Commission, a party may not 
juevail in the Municipal Court unless such a relationship 
is established by evidence adduced in that Court. The de¬ 
termination of the Rent Commission introduced into evi¬ 
dence in this case (Record, page 7) states: 

^‘1. That the complainant, E. B. Dean, is the hona 
fide owner of the premises mentioned in this pro¬ 
ceeding.^’ 

Nowhere does that determination state that E. B. Dean is the 
defendant*s landlord. Nowhere does the determination. 
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which is the only evidence submitted by plaintiff, state that 
the defendant is the tenant. Nor does it state that the plain¬ 
tiff has a right to the possession of the premises. It may 
be that the defendant-appellant at the time of the suit and 
at the present time was and is the tenant of some one entirely 
distinct from the plaintiff, either as a holder of a lease, a 
monthly tenant, or a tenant by sufferance. 

Appellant sought to put in issue the question of the re- 

» 

lationship of landlord and tenant, but was prevented from 
doing so. (See Record, pages 8 and 9.) On these occasions, 
he sought first to elicit from the plaintiff answer to the ques¬ 
tion whether or not the plaintiff had ever, orally or in writ¬ 
ing, rented the premises to the defendant. Objection to this 
question was made, the objection sustained, and exception 
requested and allowed (Record, page 8). When the defend¬ 
ant was placed on the stand, he was asked whether or not 
he had ever rented the premises from the plaintiff either 
orally or by written agreement. Objection was made to this 
question and sustained (Record, page 9). It i^ believed that 
the Court erred in sustaining these objections for the reasons 
before stated. The very obvious purpose of the questions was 
to show that the appellant was not the tenant of the ap¬ 
pellee either by contract or by operation of law, but that the 
appellant was the tenant of a third person. Prior to the 
Ball Rent Act these matters would have been allowed to be 
controverted in the Municipal Court and Supreme Court 
without question. And it is not seen how or where the Ball 
Rent Act in anywise changes this situation and allows one 
who is not the conventional landlord to be successful in an 
action under the summary proceeding between landlord and 
tenant. Of course, he may be successful before the Rent 




Commission, but that succoss does not enlarge the jurisdic¬ 
tion of the Municipal Court. The Act is silent as regards 
the jurisdiction of the Municipal Court. The jurisdiction 
of the Rent Commission does not extend to include such an 
issue, and if the defendant in an action is prohibited from 
raising such questions then he is deprived of the right to 
his day in Court. 

Respeetfully submitted, 

GEORGE E. EDELIN, 
Attorney for Appellant. 
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STATEMENT OF THE CASE. 

The appellee herein is in exactly the same position 
as that of the appellee in the case of MIKE ATHAN 
and PETER VELIS, Appellants, vs. NATIONAL 
SAVINGS & TRUST CO., Executor, etc., Estate of 
JOSEPH GERRERO, Deceased, Appellee, decided by 
this Court in May, 1921, Appeal No. 3434, and reported 
in 49 Wash. Law Rep., 612; and the opinion as ren¬ 
dered by Mr. Justice Van Orsdell, not only fully states 
the case at bar, but should also control the decision 
covering the merits of this appeal. The full opinion 
is as follows; 
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“This is a landlord and tenant proceeding, in 
which the landlord, • * • applied to the J^nt 

Commission to recover possession of the premises 
in question. The Commission found for the land¬ 
lord. It then proceeded in the Municipal Court 
and secured judgment for possession on the find¬ 
ings of the Rent Commission. On appeal, the Su¬ 
preme Court sustained the Municipal Court. 
From the judgment this appeal was taken. On the 
above statement, the case is ruled by KILGORE v. 
ZINKHAM, this day decided, 49 Wash. Law Rep. 
437. 

The judgment is affirmed with costs. 

Affirmed. * ’ 


ARGUMENT. 

That appellant has no standing in this Court, is 
settled by the opinion rendered in the case of 
CHARLES S. DAVIS, Appellant, v. RENA COOK¬ 
SEY and BLANCHE E. COOKSEY, Appellees, de¬ 
cided by this Court June 6, 1921, Appeal No. 3429, re¬ 
ported in 49 Wash. Law Rep., 467; in which the Court 
says: 


“The failure to appeal from the finding of the 
Rent Commission, as provided by the terms of 
the Ball Act (41 Stats. L., 298), rendered the find¬ 
ing final and conclusive in the Courts. This is 
sufficient to support the judgment, and the other 
defences, including the effect of the receipt of 
rent for a period extending beyond the expiration 
of the notice, are not available.’* 

Failure of the appellant herein to appeal from the 
determination of the Rent Commission direct to this 
Court, precluded him from reopening any of the sev¬ 
eral points set out in his Assignment of Errors, and 



to have permitted him to do so, would have been In 
direct opposition to the decision of this Court as above 
quoted, and as more fully determined in the ruling 
case of KILGORE v. ZINKHAM, 49 Wash. Law Rep. 
437, decided June 6, 1921. 

The pleadings and proceedings were proper and suf¬ 
ficient before the Rent Commission, and no appeal hav¬ 
ing been taken therefrom, the appellant is estopped 
from claiming otherwise at this time. The proceed¬ 
ings had before the Municipal Court were in strict ac¬ 
cordance with the complaint required therein, and a 
certified copy of the determination of the Rent Com¬ 
mission accompanied the said complaint, as will ap¬ 
pear by reference to the Transcript of Record on page 
2, which reads as follows: 

‘^To whom the complainant had heretofore 
rented the said premises as a monthly tenant, and 
whose tenancy and estate has been determined by 
the service of a due notice to quit, and the deter¬ 
mination of the Rent Commission of the District 
of Columbia as to the accuracy and sufficiency of 
the statements set forth in such notice, and as to 
the good faith of such demand, and as to the ser¬ 
vice of such notice, copy of which is hereto at¬ 
tached.** 

It would seem that the only argument necessary to 
refute appellant’s claim and to meet all of his re¬ 
spective Assignments of Error, is fully set forth and 
promulgated in the leading case of EMMA KILGORE 
V. M. ALICE ZINKHAM, decided by this Court June 
6, 1921, Appeal No. 3414, reported in 49 Wash. Law 
Rep., 437, which reads in part as follows: 
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“According to the Ball Act, the determination 
of the Commission is made ‘final and conclusive’ 
unless an appeal to this Court is taken within ten 
days after the filing of the determination (Sec. 
108). We have seen that Kilgore did not appeal 
from the Commission’s determination. Sec. lOG 
says: ‘In any suit in any court of the United 
States or the District of Columbia involving any 
question arising out of the relation of landlord and 
tenant with respect to any rental property, apart¬ 
ment, or hotel, except on appeal from the Commis¬ 
sion’s determination as provided in this title, such 
court shall determine the rights and duties of the 
parties in accordance with the determination and 
regulations of the Commission relevant thereto.’ 
This was obeyed by the trial court. 

“In HIRSH V. BLOCK, decided by the Supreme 
Court of the United States, April 18, 1921, 49 
Wash. Law Rep., 242, the Ball Act was held con¬ 
stitutional in all its parts. It was there urged, as 
Kilgore urges here, that the Act was invalid in so 
far as it deprived the parties of a trial by jury on 
the right to possession of the land, but the court 
was not persuaded. The Act provides for a hearing 
after notice, before the Commission and, as we 
have just seen, an appeal from the Commission’s 
decision. This satisfies the constitutional guaran¬ 
tee (5th Amendment) against deprivation of prop 
ertv without due process. SAN DIEGO LAND 
and TOWN CO. vs. NATIONAL CITY, 174 U. S., 
739; SPRING VALLEY WATER WORKS vs. 
SAN FRANCISCO. 82 Cal., 286; LOUISVILLE 
& N. R. CO. vs. GARRETT, 231 U. S., 298. 

**The place for Kilgore to present her conten¬ 
tion that the notice to quit was insufficient was be¬ 
fore the Commission. We do not know what course 
she took there in that regard. But that is imma¬ 
terial. If she raised the point it was overruled; if 
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she did not, she lost her opportunity. In either 
case she is bound by the Commission's action,** 

It is, therefore, very respectfully submitted, that the 
judgment below should be affirmed with costs. 

A. Coulter Wells, 

Attorney for Appellee. 


